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I. ADMISSIBILITY

The case is not of sufficient gravity to be admissible.

A case is admissible if it is of sufficient gravity to justify further action by the Court.!
In assessing the gravity of a case, both the quantitative and qualitative criteria should
be considered.?

The factors that guide assessment include the scale, nature, and manner.? Scale refers
to the assessment of geographical intensity;* nature refers to the unlawful behavior in
the crimes allegedly committed;> while manner considers whether the crime is
systematic or results from an organized plan.6

In Count One, the attack launched by Rufus Armed Forces [“RAF’’] concentrated on
the Mooseville Plaza, and did not spread to the civilian’s livelihood area.” Thus, the
geographical fact did not meet the scale criterion. Additionally, the alleged attack in
Count One is not rooted from an organized plan, but initiated accidentally,® which is
not of sufficient gravity considering the manner.

In Count Two, the attack led by Maj. Stewart on 11 April 2023 was also confined
around Rosebud Hospital.” Rosebud Hospital was a military objective as it hindered
RAF’s military operation,!® offering the Rebellion military advantages. Considering
the legitimate nature of the strike and the limited areas affected, gravity in qualitative

and quantitative assessments are both not met.

U Art. 17(1)(d). Unless otherwise specified, “Art.” refers to the Rome Statute Article.
2 Abu Garda, ICC-02/05-02/09-243-Red, 931 (2010).
3 Situation in the Republic of Kenya, ICC-01/09-19-Corr, 962 (2010).

4 Ibid.
> Ibid.

¢ Policy Paper on Preliminary Examinations, §64 (ICC-OTP, 2013).
7 Problem, 9930, 31.

8 Ibid.

9 Problem, 946.
19 Problem, 934.
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A.
3.

II. CONTEXUAL ELEMENTS

There was no non-international armed conflict [“NIAC”].
Protracted violence between a State and an organized armed group constitutes a
NIAC.!"! The conflict must reach a minimum level of intensity and the groups involved

in the conflict must show a minimum of organization.!?

The confrontation between RAF and the Rebellion did not have sufficient intensity.
The assessment for the intensity of an armed conflict can be indicated by factors such
as the extent of the destruction, the blocking of towns or the displacement of civilians,
and the frequency of the attacks.'?

Considering the extent of destruction, the attacks on the civilians at the rally in
Mooseville Plaza and on Rosebud Hospital were both confined in specific areas and
short time frames, not including great scale of destruction, attacks in the municipality
and the daily clashes.!'*

Intensity can additionally be evidenced by the extensive displacement of persons from
their homes in case there are no towns blocked.!> Presently, the confrontations in the
counts did not involve town blockades, and did not cause civilian’s displacement.!®
Isolated military events followed by periods of relative calm, as opposed to frequent
attacks, do not meet the intensity requirement.!” Here, there was a three-week calm
period between the Mooseville Plaza massacre on 21 December 2022!® and the other
military attack on RAF military storage facility on 12 January 2023.! On 5 February
2023, RAF launched air strikes targeting Rebellion members,?° but the attack on

' Tadié, 1T-94-1-AR72, 70 (1995) [“Tadié”].

12 1bid.

13 BoSkoski and Tarsulovski, 1T-04-82-T, 177 (2008) [“Boskoski™].
14 Problem, §930-31, 46.

15 Boskoski, 177.

16 Problem, §930-31, 46.

7 Haradinaj et al., IT-04-84-T, 999 (2008) [“Haradinaj et al.”].

18 Problem, §930-31.

19 Problem, 935.

20 Problem, 938.
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Rosebud Hospital even happened more than two months after on 11 April 2023,2! with
no other military engagements during the period. The above attacks all aimed for
different objectives, rendering themselves isolated cases, and each of the isolated events

was followed by a long pause.

b. The Rebellion was not organized in Count One.

10. The armed group organization is embodied by the existence of a command structure,
including the establishment of a headquarter or high command, which appoints
commanders.??

11. The headquarters for authorizing military actions of the Rebellion was established after
being financed by Dave, and was not yet instituted in Count One.?* Besides, the
command structure was not evident since there was no general staff served for military
function in the Rebellion as the Rebellion’s leader Lahlo was not responsible for
military action but only conducted promotions about the protest.?*

12. Moreover, the ability to plan, coordinate, and carry out military operations is a
significant factor for an organized party.?> The control over various territories and the
establishment of military training camps constitute the basis of an organization.?¢
However, these kinds of specific military acts did not appear in the present case.
Throughout Count One, the Rebellion did not take control of any territories, and had
not established any training camps either.?’

13. The defendant submits that the Rebellion became organized in Count Two.
Nevertheless, considering the lack of intensity throughout the count, a NIAC did not
happen.?®

21 Problem, 946.

22 Boskoski, 199.

23 Problem, §34.

24 Problem, 929.

25 Boskoski, §200.

26 Ntaganda, §713; Haradinaj et al., §86.
27 Problem, 930-31.

28 See supra, 96-9.
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B. Even if there was an armed conflict in Count Two, it was an international armed
conflict [“IAC™].

14. A NIAC becomes IAC if an armed group to the conflict acts on behalf of another State,
and that intervening State has a role in organizing, coordinating or planning the military
actions of the military group.?’

15. Dave’s military support internationalized the armed conflict. Before entering the
agreement with Dave, the Rebellion only protested,>® and had no access to powerful
weapons.3! Following Dave’s military cooperation, the Rebellion initiated military
training and established its headquarters.? Afterwards, within a month, the Rebellion’s
first attack on RAF utilized the exact munitions and drones provided by Dave.3*

16. By enabling the Rebellion to operate as an organized armed group,** Dave played a
critical role in coordinating the Rebellion’s military actions. Thus, even if there was an
armed conflict between RAF and Rebellion, the situation had been internationalized

due to the intervention of Dave.

III. COUNT ONE

A. The crime under article 8(2)(e)(i) is not sufficiently established, as RAF members
did not intend to attack civilians not taking direct part in hostilities [“DPH”].

17. The defendant submits that the RAF members directed an attack against civilians not
taking DPH. However, RAF members did not intend civilians not taking DPH to be the
object of the attack.

18. The subjective elements of the crime are satisfied only if the perpetrator means to attack

the civilians not taking DPH or is aware that such an attack will occur in the ordinary

2 Tadié, IT-94-1-A, 137 (1999).
30 Problem, 916, 20, 30.

31 Problem, §33.

32 Problem, §34.

33 Problem, 35.

34 Problem, §34.
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19.

20.

21.

22.

course of events.>> The intention to attack civilians must be accompanied by knowledge

of the civilian status of the attacked persons.3

RAF members did not mean to attack the civilians not taking direct part in
hostilities.

The perpetrator means to cause the prohibited consequence if he desires such
occurrence.’’ Contrarily, in this case, RAF members performed their utmost to avoid
an attack against civilians.

RAF members requested TechAnon to develop Project Hawk, a program specifically
designed to distinguish civilians not taking DPH from Rebellion members.3® By
employing Project Hawk, RAF members sought to spare civilians not taking DPH from
the effects of attacks.

Following Project Hawk’s development, RAF members proactively undertook real-
world physical test to evaluate Project Hawk’s precision and effectiveness, >
demonstrating their focus on solely attacking legitimate targets. These efforts
underscored RAF members’ absence of desire to attack civilians when deploying
armored vehicles equipped with Project Hawk at the plaza.

During the rally, RAF units received strict orders to prevent any escalation of
violence.*® Even when confronted with insults and physical confrontations from the
crowd, RAF units attempted to ease the tensions through negotiations, refraining from
using direct force against unarmed civilians.*!' Indeed, RAF members never meant to

harm any civilians. The sole purpose of deploying armored vehicles equipped with

35 Art.

30(2)(b). See also Knut Doérmann et al., Elements of War Crimes under the Rome

Statute of the International Criminal Court: Sources and Commentary 131 (Cambridge
University Press, 2009).
36 Katanga, ICC-01/04-01/07-3436-tENG, 9808 (2015) [“Katanga™].

37 Albin Eser, ‘Mental Elements - Mistake of Fact and Mistake of Law’, in Antonio Cassese,

Paola Gaeta and John W.R.D. Jones (eds), The Rome Statute of the International Court: A

Commentary 889, at 914 (2002).
38 Problem, 9922, 26, 31.

39 Problem, 26.

40 Problem, 930.

41 Problem, 930-31.
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23.

24.

25.

26.

Project Hawk at the plaza*? was to prevent the Rebellion from inciting violence during

the protest and to ensure orderly conduct of the event.

RAF members were not aware that an attack against civilians not taking direct
part in hostilities would occur in the ordinary course of events.

The phrase “will occur” in Art. 30(2)(b) as opposed to “may occur”, establishes that the
standard for the foreseeability of events is virtual certainty.** “Risk” or “probability”
of occurrence is excluded from the scope of the provision.** In this case, while
deploying the armored vehicles, RAF members lacked certainty that civilians not taking
DPH would be attacked.

The real-world physical test demonstrated that Project Hawk reduced incidental civilian
casualties and damage to civilian objects, with no indication of direct targeting risk to
civilians.*> Based on this outstanding result, RAF members were fully confident in
Project Hawk’s ability to distinguish between Rebellion members and civilians not
taking DPH. RAF members could not have anticipated the incident at the rally, where
civilians were wrongly identified as threats and fired.*¢

Project Hawk also underwent computer simulations with satisfactory results.*” While
these simulations suggested an increased probability of malfunction for Project Hawk
with groups exceeding 50 individuals,*® the positive outcomes from real-world
physical tests*’ led RAF members to interpret this increase as minimal. This level of
awareness fell short of the “virtual certainty” standard.

After the rally, data revealed that Project Hawk identified a sea of blue uniforms as
potential threats because the program failed to differentiate the uniforms between

Rebellion members and their supporters.’® However, such defect was never known to

42 Problem, 930.
4 Lubanga, ICC-01/04-01/06-3121-Red, §447-449 (2014) [“Lubanga™].

4 Ibid.

45 Problem, 926.
46 Problem, 931.
47 Problem, 925.

8 Ibid.

49 Problem, 926. See supra §24.
30 Problem, §31.
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27.

28.

29.

any members of RAF during the testing and evaluation stages.”! RAF members,

therefore, could not have foreseen an attack against civilians not taking DPH.

RAF members were not aware of the civilian character of the attacked persons.

When deploying the armored vehicles, RAF members were unaware that the attacked
persons would be civilians not taking DPH. Project Hawk was designed to identify
Rebellion members and civilians taking DPH as threats and to target only these
individuals as the object of the attack.>? Presented with generally satisfactory results of
the tests and computer simulations,> RAF members genuinely believed that the

attacked objects would be military objectives.

TechAnon is not criminally responsible under Art. 25(3)(c) for aiding, abetting or
otherwise assisting the crime.

To establish criminal responsibility under Art. 25(3)(c), the accused must at least be
aware that the principal perpetrator’s offense will occur in the ordinary course of
events.”* The phrase “will occur” indicates that the standard for the foreseeability of
events is virtual certainty.” In addition, the accused must lend his assistance for the

purpose of facilitating the crime.>¢

TechAnon was not aware that an attack against civilians not taking direct part in
hostilities would occur in the ordinary course of events.

TechAnon, as the leader of Techmania, spearheaded the development of Project
Hawk. °7 Subsequently, TechAnon undertook computer simulations to test the

program.®® The results were generally satisfactory, except that there was a higher

U Ibid.

32 Problem, 922, 26.

>3 Problem, §925-26.

4 Art. 30(2)(b) and Art. 30(3); Bemba et al., ICC-01/05-01/13-1989-Red, 998 (2016)
[“Bemba et al.”].

35 Lubanga, §447-449.

36 Art. 25(c); Bemba et al., 197.

37 Problem, 913, 22.

8 Problem, 25.
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likelihood of malfunctioning with groups of more than 50 people.>® In case any
60

accident occurs, TechAnon handed over the reports to Lt. Gen. Crendle,*® indicating
the program’s unsuitability for use in areas hosting more than 50 people.

30. Since then, with Lt. Gen. Crendle holding the authority on whether to proceed with
Project Hawk, RAF members assumed complete discretion over the location and timing
of Project Hawk’s deployment.%! TechAnon was unaware that RAF members would
disregard the risk of malfunction and insisted on deploying the program at the rally, in
which more than 200 people participated.?

31. Even with awareness of Project Hawk's deployment at the rally, TechAnon would not
meet the requisite mental element. The program’s flawless performance in smaller
groups led TechAnon to interpret the increased probability of malfunction in larger
groups as a marginal risk, recognizing that no Al program is entirely free from
malfunction risks. Considering TechAnon’s responsibility to differentiate civilians
from Rebellion members, had he perceived the increased "probability" of malfunction
as near certainty, he would have conducted further research to improve Project Hawk.

32. Finally, to eliminate every inch of potential risks, TechAnon specifically made time for
vehicle operators to manually abort the operation in case any technological error
occurred.®® TechAnon could not have foreseen that RAF operators would certainly fail

to abort the operation when civilians not taking DPH were being targeted.®* Indeed,

TechAnon had made every effort to mitigate the unpredictability of Project Hawk.

b. TechAnon did not provide Project Hawk for the purpose of facilitating an attack
against civilians not taking direct part in hostilities.

33. TechAnon designed Project Hawk with the goal of assisting RAF in distinguishing
civilians not taking DPH from Rebellion members.®> Furthermore, Project Hawk was

developed to enable RAF operators to abort operations in the event of technological

59 Ibid.

60 Problem, §925-26.

o1 Ibid.

62 Problem, §30.

63 Problem, 26.

4 Problem, §31.

65 Problem, 9922, 26, 31.

Page 8 of 15 D02



errors,%

aiming to prevent civilians not taking DPH from being targeted in the case of
a malfunction. Evidently, TechAnon did not provide Project Hawk to RAF for the

purpose of facilitating attacks on civilians not taking DPH.

IV.  COUNT TWO

A. The crime under article 8(2)(e)(ii) is not sufficiently established.

a. Maj. Stewart did not attack protected medical units and medical personnel.

34. Medical personnel and units shall be respected and protected.®” They lose protection
when participating in hostile acts which are harmful to the enemy and outside

humanitarian duties,®®

such as deliberately placing a medical unit to obstruct an enemy
attack.®® However, the opposing party is still obliged to issue a prior warning before

launching an attack against a medical unit.”

(a) Rosebud Hospital was a military objective.

35. Military objectives are objects that, due to nature, location, purpose, or use, contribute
effectively to military action.”! Their destruction, capture, or neutralization, under the
prevailing circumstances, must provide a clear military advantage.”

36. On one hand, Rosebud Hospital’s location contributes effectively to the Rebellion. The
presence of a headquarters near Rosebud Hospital”® may affect the proportionality
assessment disadvantaging RAF by increasing the likelihood that the incidental harm
would be deemed excessive relative to the anticipated military advantage. This poses a

legal obstacle to military operations, for military forces are generally hesitant to target

6 Problem, 26.

7" Additional Protocol (II) to the Geneva Conventions of 12 August 1949, Art. 11(1), Art.
9(1) [“APII"].

68 APIL Art. 11(2); Galic, IT-98-29-A, 9346 (2006).

% ICRC, Commentary on Additional Protocol (I), 1987, 551.

0 APIL Art. 11(2); Galic, J344.

1" Additional Protocol (I) to the Geneva Conventions of 12 August 1949, Art. 52(1) [“API”];
Doérmann et al., supra note 36, at 454-455.

2. API, Art. 52(2); Dérmann et al., supra note 36, at 454-455.

73 Problem, §34.
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hospitals due to the potential violation of law. The proximity could interrupt military
operations, effectively shielding Rebellion’s movements and refrain the opposing
armed force from attacking.

37. Furthermore, the 500-meter tunnel between the headquarters and Rosebud Hospital’
could enable the Rebellion to move between the two locations undetected, minimizing
exposure to attacks. In case of an attack on headquarters, the tunnel may also provide a
safer escape route than above-ground options.

38. On the other hand, destruction of the headquarters and tunnel offered a definite military
advantage. Destroying headquarters could significantly impair the Rebellion’s ability
to coordinate operations and communicate effectively, as the Rebellion used the
headquarters for giving orders and command. Furthermore, the 500-meter tunnel
connecting the Rosebud Hospital and the headquarters contained a great amount of
military arsenals,” devastating the military supplies within the tunnel near Rosebud
Hospital would deprive the Rebellion's weapons and hinder logistical capabilities.

39. Therefore, the destruction of the military advantage of attacking Rosebud Hospital and
surrounding areas would limit the Rebellion's capacity to plan and execute military
operations, and lead to difficulty sustaining operations. Additionally, casualties among
Rebellion members could further destabilize the enemy's structure.

40. As for the prior warning, the Rufus government issued a statement warning Clemons
not to visit Rosebud Hospital under any circumstances.”® Maj. Stewart did not attack
until this statement was issued,’”’” ensuring that adequate notice was provided before the

attack.

(b) The loss of medical personnel was minimal incidental damage.
41. Incidental damage refers to unintended harm to civilians and civilian objects during an
attack on military objectives, while such damage is allowed when proportionate to

anticipated military advantage.’® The principle of proportionality requires that the

4 Problem, §34.

5 Ibid.

76 Problem, 944.

7 Problem, 946.

78 APL Art. 51(5)(b).
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incidental harm to civilians must not be excessive in relation to the concrete and direct
military advantage expected from the attack.”

42. The incidental damage resulting from Maj. Stewart’s attack was minimal. Rufus
government issued advance warnings of the attacks, advising civilians to avoid visiting

Rosebud Hospital under any circumstances,

as a result, hospital visits decreased by
30%.8! Moreover, the attack specifically targeted the headquarters and remained
confined to the vicinity of Rosebud Hospital.®?

43. In contrast, the military advantage gained from the attack was evident. The headquarters
became inaccessible to the Rebellion, and the destruction of military supplies deprived
the Rebellion’s weaponry. Consequently, successfully damaging the headquarters and
surrounding areas brought critical advantages to RAF, proportional to the loss of

medical personnel.

b. Maj. Stewart did not intend to attack protected medical units and medical
personnel.

44. The mental elements are satisfied only if the perpetrator is aware that an attack against
medical units and medical personnel will occur.®® Maj. Stewart was aware that the
attack was directed at a protected medical unit and caused the casualty of medical
personnel with protected status.

45. Maj. Stewart believed that Rosebud Hospital was a military objective. The Rufus
Government issued a statement confirming Rosebud Hospital staff as Rebellion
members®, verifying the authenticity of a deepfake video depicting the Rebellion
torturing individuals.®®> Moreover, the government asserted that RAF would eradicate
the Rebellion.®® Acting under orders within a strict hierarchy and command, Maj.

Stewart had no reason to doubt the legitimacy of the justifications for the attack.

7 ICRC, Commentary on Additional Protocol (I), 1987, 94772; API, Art. 51(5)(b).
80 Problem, 944.

81 Problem, 945.

82 Problem, 946.

3 Art. 30(2)(b).

84 Problem, 944.

8 Ibid.

8 Ibid.
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Unaware that the content confirmed by the official statement was falsified, Maj. Stewart

directed the attack with insufficient knowledge.

B. TechAnon should not be held responsible for the crime under Art. 25(3)(d).

a. TechAnon did not make significant contributions to the crime of attacking
Rosebud Hospital and its staff.

46. Under Art. 25(3)(d), criminal responsibility requires a significant contribution that
influences the crime, ¥’ and the contribution can be an encouragement. 3¥ The
significance is assessed case-by-case.?’ In this case, TechAnon published a deepfake
video portraying the Rebellion members torturing people in Rosebud Hospital; *°
Nevertheless, TechAnon’s video did not significantly contribute to Stewart’s crime.

47. Maj. Stewart, as a military commander, did not rely on unverified internet leaks or
deepfake videos to justify his decision to launch an attack. Nowadays, with advanced
Al and deepfake techniques, the internet is inundated with similar videos and
misinformation. Thus, Maj. Stewart was not convinced by the deepfake video itself
when planning the artillery strike. Instead, his decision to target Rosebud Hospital
followed verification of the video by the Rufus Government,”! whose endorsement,
rather than TechAnon’s dissemination, was the determining factor.

48. Even if TechAnon's actions influenced Maj. Stewart’s decision, the contribution was
not sufficiently significant. The position of the accused in the group is a criterion of the
significance. *?> Since TechAnon held no authority within RAF, which had final

decision-making power on the attack,”® TechAnon’s contribution was not significant.

b. The commission of the crime of attacking Rosebud Hospital was carried out by

Maj. Stewart and RAF acting with a common purpose.

87 Katanga,§1632.

8 Katanga,91635.

8 Katanga,91633.

% Problem, 943.

1 Problem, §945-46.

92 Mbarushimana, ICC-01/04-01/10-465-Red, 9284 (2021) [“Mbarushimana’].
93 Problem, 940.
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49.

50.

Members sharing a common purpose must harbor the same intent, either intending to
cause the consequence of crime or aware that the crime will occur in the ordinary course
of events.”

RAF harbored a military purpose to attack Rosebud Hospital,” while Maj. Stewart did
not share the same idea. Since not attending the closed-door meeting between
TechAnon and RAF high-ranking officials,”® Maj. Stewart was unaware of the RAF’s
dissemination campaign against Rosebud Hospital, and believed that Rosebud Hospital
was a legitimate military objective. Thus, the common purpose was not established, for
Maj. Stewart did not recognize that his actions as a crime attacking medical units or

intend to cause the crime.

TechAnon’s contribution was not intentional.

. The element would be established when an individual’s contribution is intentional, and

either aware of the group’s intention to commit the crime or aimed at furthering the

group’s criminal activity.®’

(1) TechAnon had no intention to contribute to the commission of a crime.

52.

53.

The two criteria for intention states that the person must both mean to engage in the
conduct that allegedly contributes to the crime, and be aware of the contribution to the
crime.”®

TechAnon was not aware that his conduct would contribute to attacking Rosebud
Hospital and medical personnels. The closed-door meeting between TechAnon and
high-ranking officials did not include plans to attack Rosebud Hospital;”® hence, RAF
members solely agreed the campaign aimed to damage Rebellion's reputation through
leaking doctored report,'? with no mention of Maj. Stewart would later on attack

Rosebud Hospital.

% Katanga, §1627.

%5 Problem, 940.

% Problem, 940.

o7 Mbarushimana, 99288-289.
% Ibid, at J288.

9 Problem, 940.

100 Problem, q41.
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(2) TechAnon did not know RAF’s intention to attack Rosebud Hospital, nor did
TechAnon’s contribution aimed to further RAF’s criminal activity.

54. To establish knowledge of the group’s criminal intent, the accused must have
knowledge of each specific crime, while a general criminal intentwill not suffice.!°!
Additionally, to establish responsibility for “furthering criminal activity,” the accused
must act with the intention to support both the practical actions and ideological goals
of the group.!0?

55. TechAnon was solely aware that the dissemination campaign was to influence public
behavior and opinion,'® but did not know that the campaign would lead to the attack
of Rosebud Hospital. As a consequence, TechAnon was completely unaware of RAF’s
intention to attack Rosebud Hospital, and let alone intending to further promote

criminal attack against Rosebud Hospital.

01 Katanga, §1642.

102 Kai Ambos, “Article 25: Individual Criminal Responsibility”, in Otto Triffterer, 2nd ed.,
743, at 759 (2008).

103 Problem, g40.
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PRAYER

The DEFENDANT respectfully requests this Honorable Court to decide not to

confirm the counts against Mr. Ashley Krish (Alias: TechAnon) for:

War Crimes Under Article 8(2)(e)(i) and Article 8(2)(e)(ii) of the Rome Statute.

Respectfully Submitted,

The Defendant
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